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Introduction 

“Let’s  state  it  clearly,  and  in  the  unambiguous  terms  that  it  deserves:  Insider  trading  is 
legally  forbidden.  It’s  morally  wrong.  And  it's  economically  dangerous." 

—  Arthur  Levitt  (former  Chairman  of  the  U.S.  Securities  and  Exchange 
Commission),  “A  Question  of  Integrity:  Promoting  Investor  Confidence  by 
Fighting  Insider  Trading”  ( 1 998). 

A  variety  of  laws  prohibit  or  otherwise  regulate  insider  trading  in  Canada.  Of  particular 
interest  in  a  course  on  corporate  law  are  the  provisions  contained  in  federal  and 
provincial  corporations  statutes,  such  as  s.  131  of  the  CBCA,  s.  138  of  the  OBCA  and  s. 
192  of  the  BCBCA.  These  provisions  do  not  prohibit  insider  trading,  hut  create  civil 
liability  on  the  part  of  the  inside  trader  to  the  corporation  and  to  people  with  whom  the 
inside  trader  transacted.  In  addition,  however,  insider  trading  is  dealt  with  under  the  laws 
enacted  by  the  provinces  pursuant  to  their  jurisdiction  over  transactions  in  securities. 
Securities  legislation  tends  to  prohibit  insider  trading  outright,  and  violators  face  fines  or 
imprisonment.  Moreover,  upon  the  passage  and  entry  into  force  of  Bill  C-46,  the 
Criminal  Code  will  also  contain  an  indictable  offence  of  “prohibited  insider  trading,” 
carrying  a  maximum  penalty  of  10  years’  imprisonment. 

Despite  the  clear  message  sent  by  federal  and  provincial  law  as  to  the  illegality  and 
impropriety  of  insider  trading,  the  regulation  of  insider  trading  presents  something  of  a 
mystery  in  academic  circles,  where  a  thirty-year  debate  has  failed  to  yield  a  consensus 
view  as  to  whether  insider  trading  should  be  regulated  at  all. 

We  therefore  begin  our  examination  of  insider  trading  by  exploring  the  question,  “Why 
should  insider  trading  be  unlawful?” 


